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FINANCE BROKERS CONTROL AMENDMENT BILL 2003 
Consideration in Detail 

Resumed from an earlier stage of the sitting. 

Clause 14:  Section 23 amended - 
Debate was interrupted after the amendment moved by Mr J.C. Kobelke (Minister for Consumer and 
Employment Protection) had been partly considered. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 15 to 17 put and passed. 

Clause 18:  Section 27 amended - 
Mr J.C. KOBELKE:  I move -  

Page 22, line 15 - To delete the line. 

This is a little convoluted in that we are seeking to delete paragraph (c) of clause 18.  Paragraph (c) removes the 
residency requirement.  Currently, a person is required to be a resident of Western Australia to be licensed as a 
finance broker.  It was the intent of the national mutual recognition scheme that residency should not be a 
requirement for a person to be a finance broker.  However, from discussions with the industry, it is clear that it is 
strongly of the view that such a person should be a resident of Western Australia.  In the context that Western 
Australia is the only State that has licensing provisions of this nature, we accepted the arguments that were put to 
us.  Therefore, by deleting that paragraph, we will retain the status quo; that is, a person will need to be a 
resident of Western Australia to be licensed as a finance broker - in other words, the person who is the finance 
broker in control of the operation.  That means that if a national company is established in this State, the officer 
who is the licence holder must be a resident.  We want to maintain standards and to have people who understand 
the law in Western Australia.  To make sure that they comply with the law in Western Australia, we believe it is 
fair to maintain the status quo and to keep that residency requirement for a person to become a finance broker. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 19 to 24 put and passed. 

Clause 25:  Section 34 amended - 
Mr J.C. KOBELKE:  I move -  

Page 28, after line 24 - To insert the following - 

(3) After section 34(3) the following subsection is inserted - 

“ 

(4) A condition to which a licence is subject may be varied or revoked by the 
Commissioner, upon the application of the licensee, or on the 
Commissioner’s own motion. 

” 

The amendment to the clause will insert a new provision into the Act - that is, section 34(4) - which will allow 
the commissioner, on his or her own motion, or on the application of a licensee, to vary or remove a condition on 
a licence.  Currently, section 34 allows the board to impose conditions on a licence, but it does not make 
provision for the removal or amendment of an existing condition.  It will also allow a licensee to apply to the 
commissioner for the removal of any condition imposed on a licence by operation of a transitional provision, 
such as clause 9(3) of schedule 1.  Currently, we have the problem that those conditions cannot be removed from 
a licence.  We are inserting this amendment so that that will be open, if there is a need in a given set of 
circumstances. 

Ms S.E. WALKER:  I did not participate in the second reading debate originally, because I was not in Parliament 
at the time this incident occurred.  I have a lot of compassion and sympathy for the people who lost money.  
However, I would like to understand a few things about this Bill.  I have gone back and looked at the debates 
reported in Hansard regarding MFA Finance Pty Ltd, the directors and some of the comments that were made at 
the time.  When I looked at Hansard - I am still looking at section 34 and the licences that can be granted - quite 
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a few comments were made at the time about a Mr Fisher.  I picked out some of them in the Hansard of 24 
November 1999.  They are pretty damning.  I wonder whether, under section 34, Mr Fisher would get a licence 
now.   

In the Hansard of 24 November 1999, some of the comments made by the member for Fremantle were that Mr 
Fisher’s letter of 15 September 1998 to Mr and Mrs Marshall was “a blatant lie peddled by a company of which 
the Premier’s brother is a director” and “was highly misleading advertising”.  In the member for Fremantle’s 
opinion, it “constitutes a conspiracy to defraud by a company of which the Premier’s brother is a director.”  He 
said that Mr Fisher was guilty of “gross deception” and that the facts “constitute a conspiracy by MFA and its 
managing director, Ross Fisher, to defraud the investors in that project”.  He said that “As a director, Mr Ken 
Court cannot wash his hands of the matter”, and that Mr Court’s behaviour was “atrocious and reprehensible”.  
He also said that “MFA Finance committed a criminal act”. 

I raise that now because recently I took the time to read the debate in Albany as reported in Hansard.  I have an 
understanding from the member for Mitchell of what was happening with pooled mortgages.  I also looked at 
other debates in Hansard.  In light of the fact that the current Attorney General and member for Fremantle made 
those comments and then published them in a letter to various investors, I did some research and found that Mr 
Fisher was acquitted of any charges that were alleged against him.  Would Mr Fisher be eligible for a licence 
under this section of the Act?   

Mr J.C. KOBELKE:  I am battling to find the relevance of the member’s comments to section 34 of the principal 
Act, which relates to conditions on licences.  The particular amendment that was dealt with enables conditions to 
be not only placed on a licence but also varied or revoked.  That is the matter before us.   

Ms S.E. Walker:  Would Mr Fisher be able to get a licence now?   

Mr J.C. KOBELKE:  That would depend on the judgment of the board.  Under these amendments it will depend 
on the commissioner.  The commissioner will make a decision based on the facts of the matter in the individual 
case.  If the person feels aggrieved and believes that the commissioner’s decision was not correct and was not 
based on the facts in accordance with the Act, under this statute the person would have the ability to appeal to 
the State Administrative Tribunal and the commissioner’s decision could be overturned.   

Ms S.E. Walker:  Would Mr Fisher, who has been defamed in the Parliament and was then acquitted, be able to 
get a licence?  Would he have got a licence under this section?   

Mr J.C. KOBELKE:  The matter would be dealt with under another section that provides the conditions for a 
person to seek a licence.  It would depend on whether he met those conditions.  The fact that he had been 
involved in matters in the past in which his reputation was not up to standard could be the basis of denying him a 
licence.  That judgment would be made on the facts presented in the individual case. 

Ms S.E. Walker:  Would he have got a licence under this section?   

Mr J.C. KOBELKE:  I cannot answer that because I do not know what details he would put in his application for 
a licence.   

Ms S.E. Walker:  Allegations of a criminal nature that would have been false and defamatory if they were made 
outside of this House were made about him in this House.   

Mr J.C. KOBELKE:  We are trying to put in place a more effective regulatory regime.  I am concerned that the 
people responsible for the loss of $100 million or so, money that went missing - I believe that often it was stolen 
- have not been brought to justice.  They were acquitted.  I believe that we should have had tougher laws so that 
those people would have paid a penalty for what they did.  Under the current law -  

Ms S.E. Walker:  Are you saying that Mr Fisher was acquitted?   

Mr J.C. KOBELKE:  I said no such thing.  I said that the action taken against the people who must accept 
responsibility for the key role they played in the fiasco that cost, particularly elderly people, in the order of 
$100 million, was often unsuccessful.  More of those prosecutions should have been successful.  There should 
have been a better basis in law so that people who transgressed and did not fulfil their duties to protect and look 
after the best interests of the people who invested with them could have had successful actions brought against 
them.  

Ms S.E. WALKER:  I understand that.  Mr Fisher has been acquitted of all criminal conduct, although he was 
defamed in this Parliament.  I accept that people lost money.  It was a tragedy for them.  I want to know whether 
Mr Fisher would have been refused a licence under this section.  It is one thing to stand in this House and accuse 
people of all sorts of terrible criminal acts and then create a situation in which they are prosecuted but are later 
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found to be innocent.  To publish what is said in this Parliament is a question of the abuse of parliamentary 
privilege.  I accept that.  I was trying to work out who would be granted a licence under section 34. 

Mr J.C. Kobelke:  It does not apply to the section now before the House.  That is section 27.  One of the issues is 
whether the person is of good character and repute.   

Ms S.E. WALKER:  Although Mr Fisher was subject to some very vile comments by some members of the 
House, he was exonerated and acquitted.  By being acquitted he is in the position he was in before he was 
prosecuted.  I must admit that in my research I found it rather astonishing the way the member for Fremantle 
went about that.   

Mr J.C. Kobelke:  It is open to Mr Fisher to apply.  You may wish to give him a character reference, but that is 
not the section we are dealing with.   

Ms S.E. WALKER:  It is the relevant section.  We are dealing with licences.   

Mr J.C. Kobelke:  This is about the conditions placed on licences.   

Ms S.E. WALKER:  I am on my feet and I am speaking.  I know that the minister has a louder voice than I do 
and he uses it very effectively.  I am dealing with a situation in which a person has a licence.  The commissioner 
may grant or renew a licence.  I am not saying that Mr Fisher should get a new licence.  I do not know whether 
he needs one.  I am trying to bring to the attention of Parliament my research on this issue.  The first time I was 
alerted to this issue was in Albany when the Government raised the matter as a political issue - let us be blunt - 
and the member for Mitchell gave a very enlightened speech about what was actually happening.  I read some of 
the comments about criminal matters that were made about a member of the public.  Clearly they were 
defamatory comments.  It was an abuse of privilege.  That man went through a lot and was acquitted.  I accept 
that the people who lost money went through a terrible time.  I am using this provision to highlight the way that 
parliamentary privilege can be abused in this place sometimes.   

Mr A.D. MARSHALL:  I am well aware of the situation to which the member for Nedlands has been speaking.   

Point of Order 

Mr D.A. TEMPLEMAN:  Point of order.   

Ms S.E. Walker:  Why don’t you sit down.  You had a lot to say in Albany and it was rubbish, frankly. 

The DEPUTY SPEAKER:  Order, member for Nedlands! 

Mr D.A. TEMPLEMAN:  I am very happy to listen to the member for Dawesville; however, I am querying his 
seating position in the Chamber.   

The DEPUTY SPEAKER:  There is no point of order.  The member is the Acting Whip.   

Debate Resumed 

Mr A.D. MARSHALL:  Thank you, Madam Deputy Speaker.  I am just edging out of my position so that I can 
see the Deputy Speaker eyeball to eyeball, because everyone knows that is the correct procedure to follow in the 
House.   

I wholeheartedly agree with the clause to which the member for Nedlands was speaking.  I happen to know the 
person she was talking about.  I have known him for 30 years.  He is deeply involved in finance.  I would stake 
my life on him.  He is as honest as any person one could find.  At the time he was named in this House under 
privilege, he was held in high esteem throughout the community.  However, he lost his house.  He sold 
everything to continue to put his children through school.  Somehow, through the admiration of his friends and 
through his integrity in the finance industry at the bigger end of town in Western Australia, he has been able to 
hold his head up high.  Had he not been named in this House, I am convinced that he would have got through the 
affair unscathed.  However, he was defamed in this House.  He is a righteousness person, a good man and he is 
respected in the community.  What happened to him was like getting a knife in the back.  It was degrading.  The 
member of this Chamber who defamed him had no consideration of the dangers or degradation that that man 
would face.  The knife was plunged into him so hard that he nearly lost all his confidence.  I say “nearly” 
because had he not been a person who was so highly respected in the financial world and sporting arenas of 
Western Australia for his contribution as treasurer here and there and for organising things at no cost - he was a 
general contributor and the type of person that people respected - he would have been absolutely crushed.  For 
that very reason, this clause disturbs me.   

Mr J.C. Kobelke:   This has nothing to do with the clause.  

Mr A.D. MARSHALL:   I am supporting the member for Nedlands on the clause.  
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Mr J.C. KOBELKE:   It has nothing to do with the clause before the House.  

Mr A.D. MARSHALL:  The member for Nedlands knows the law backwards, probably better than the minister, 
who is not a lawyer.  He has not had the same sorts of jobs as she has had.  When I hear her speak about a clause 
that I feel deeply about, I will support her.  The member who took advantage of parliamentary privilege should 
be reprimanded for trying to destroy someone’s life.  

Amendment put and passed. 

Clause, as amended, put and passed.  

Clauses 26 to 32 put and passed.  

Clause 33:  Section 40 amended - 
Mr J.C. KOBELKE:  I move -  

Page 32, line 7 to page 33, line 12 - To delete the lines.  
This amendment will delete subclause (2).  Under this subclause a licensee, who was already the licensed person 
in bona fide control of a broking business operated by a firm or body corporate, would have been prohibited 
from being the licensed person in bona fide control of a broking business conducted by another firm or body 
corporate at the same time.  The concern was that if an individual were to be the licensed person for two 
organisations, he would not be able to give the due diligence and full responsibility required to both of those 
finance broking operations.  On representation from the finance industry, I have been convinced that in some 
cases a person might be able to be, quite appropriately, the controlling person for two different such 
organisations.  The removal of this subclause would leave the commissioner with the power not to grant a 
licence for the same person to control two finance broking organisations.  It would still be judged on the 
particular case; for instance, in the case that was brought to my attention, a person was controlling two finance 
broking houses that operated out of the same office.  The broking houses targeted different market segments and 
had different operations that were run from the same office.  It seems to me that is quite appropriate.  There is no 
suggestion that the current operations of those two companies are not working effectively.  They are held in high 
esteem in the community.  We are removing proposed subsections (1a), (1b) and (1c) so that one person, being 
the licensed person in control of two finance broking operations, will not be automatically excluded.  That does 
not mean a person would automatically be granted a second licence if he already had one.  It would be based on 
the particular proposal and the commissioner would have the responsibility to make sure that he assured himself 
that one person in charge of two or more operations ran the operations prudently and provided the required level 
of service to the customers.  
Amendment put and passed.  

Clause, as amended, put and passed.   

Clauses 34 and 35 put and passed. 

Clause 36:  Section 43 amended - 
Mr D.F. BARRON-SULLIVAN:  I pointed out earlier, as I did in the debate on the second reading, that there are 
two glaring deficiencies in this legislation.  This is by far the most significant; that is, there are no mandatory 
disclosure provisions provided in the legislation.  I will not go through the argument ad nauseam but I want to 
repeat that this industry operates differently from just about any other I can think of.  In fact, I challenge the 
minister to tell me of other industries that operate in the same way.  For example, if someone wants to borrow 
money to build a home, he goes to a mortgage broker, who provides a range of options, advice and so on and 
eventually the person borrows money through that mortgage broker.  The mortgage broker does not provide the 
money; he gets it from a financial institution and the financial institution then signs up the borrower to a lending 
contract or mortgage.  In most industries, and in most areas of business, if a consumer wants a product or 
service, he is responsible for paying for it.  In this case it does not work quite like that.  The direct cost of the 
mortgage broker’s services is met not by the consumer but by the business institution that is providing the 
product - a financial loan.  The mortgage broker tees up a loan for the home buyer, the mortgage broker is paid 
by the bank or lending institution, and the home buyer does not contribute to the mortgage broker’s costs.  This 
means, of course, that there could be financial kickbacks, soft commissions and so on from the lending 
institutions which could also try to influence the advice that mortgage brokers provide to the borrowers on the 
financial product options available to the borrower.  As I said previously, I think everyone acknowledges that, in 
Western Australia, we have a good, clean, well-operated industry.  The mortgage brokers whom I know and 
those to whom I have spoken in researching this Bill have impeccable ethics.  We could argue that there is 
probably not a tremendous need for disclosure in this State now.  However, problems are arising in other States.  
Allegations have been made of serious problems and some difficulties are arising; for example, in New South 
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Wales, I think, a former bank manager has become a mortgage watchdog to expose the tricks that some people in 
the industry are up to.  We discussed this in the second reading stage.  We are talking about a fair amount of 
money.  I have a Home Building Society home loan contract in front of me.  The up-front commission is $3 200.  
A tailing commission of a quarter of one per cent, calculated on the monthly loan balance, is paid to the 
mortgage broker for the period that the mortgage is in place.  That is a fairly common sort of arrangement for 
payment of the commission.  That is a home loan contract.  The commission is there for all to see.  I applaud the 
Home Building Society in that respect.  However, I am told that it is not always the case.  The difficulty is to 
ensure that borrowers know the full story so that they can find out whether the mortgage broker they are dealing 
with has been influenced one way or another.  I am not the only person who is saying this; it has happened on a 
number of occasions.  It has been acknowledged by one of the major banks.  The National Australia Bank 
recently instructed its mortgage broking arm, HomeSide, to keep a register of all soft dollar commissions and 
make them public every six months.  NAB has acknowledged that it is going on; it is happening in the area it 
deals with! 

Mr M.F. BOARD:  I am very interested in what the Deputy Leader of the Opposition is saying.  Can we hear 
more?   

Mr D.F. BARRON-SULLIVAN:  I thank the member for Murdoch.  The National Australia Bank has 
acknowledged it is a problem.  It has introduced a disclosure arrangement.  It is not perhaps quite as thorough as 
some people want, but the key aspect is that one of the major banking institutions is saying that it acknowledges 
that there is a problem and is prepared to take some action.  An article in The West Australian of last Saturday 
reads -  

The mortgage industry has been tarnished by revelations that brokers are receiving kickbacks, such as 
overseas holidays and office equipment, to sell particular loans.   

The latest issue of mortgage broker trade journal Mortgage Professional Magazine is full of 
inducements, including a double-page spread by First Direct Mortgages offering an eight-day tropical 
P&O cruise to “paradise and back” for brokers who sell a certain value of loans, with a $5000 cash 
bonus for the first to qualify. 

If I am a borrower who wants to borrow some money to build a home and I am dealing with a mortgage broker, 
quite frankly, I want to know if the mortgage broker is being influenced in the choices he is presenting to me.  I 
want to know whether the Commonwealth Bank, the National Australia Bank or some other entity is giving him 
a commission, a kickback or any other inducement so that he will recommend its product ahead of others in his 
dealings with me.  The only way I will ever know that is if there are disclosure provisions.   

Again, I remind the minister that when he introduced this legislation he noted that many consumers are not 
aware that brokers’ recommendations can be influenced by the amount of commission paid to them; and that 
there is anecdotal evidence that some brokers, particularly in the higher risk borrowings areas, are actually 
referring higher interest loan products to borrowers because they get a higher commission.  I have heard this 
from people in the industry who are telling me that it is a looming problem.  It is a problem in the eastern States 
that we do not want here.  The Western Australian industry is clean.  The people I have spoken to want to do the 
right thing.  They are prepared to put up with disclosure provisions.  They want the disclosure provisions to 
make sure that their industry remains clean.  To use the minister’s acknowledgment of the potential of a 
problem, I will take him back to 14 December 2001 when he allowed an exception for Aussie Home Loans.  Part 
of the conditions of presenting that exception was the following - 

The exception of any loan consultant is to continue as long as that loan consultant discloses to all 
intending borrowers with whom that person is dealing that commission is payable to that person by 
Aussie Home Loans Limited.   

Again, the disclosure is not as comprehensive as we would like, but at least the minister acknowledges there is a 
need for some form of disclosure.   

Of course, the commonwealth legislation does not cover this area, which is a state responsibility, but the 
commonwealth legislation deals with financial planners, stockbrokers, insurance brokers and so on.  It provides 
for disclosure provisions.  In fact, in March of this year when legislation took effect by way of the Financial 
Services Reform Act, the Commonwealth acknowledged the need for disclosure provisions.  That essentially 
leaves the mortgage broking industry out on its own without any requirement for disclosure.  I would like to see 
the minister agree with our suggestion.  If he does not agree with our suggestion, I would like to hear that he is 
prepared to admit to our extensive disclosure provisions and put some detail into the legislation when it gets to 
the upper House.   



Extract from Hansard 
[ASSEMBLY - Wednesday, 30 June 2004] 

 p4663b-4677a 
Mr John Kobelke; Ms Sue Walker; Mr Arthur Marshall; Mr David Templeman; Deputy Speaker; Mr Dan 

Barron-Sullivan; Mr Mike Board 

 [6] 

It is not my intention to read out the proposed section that we intend to insert into the legislation.  Both the 
minister and his advisers have had plenty of time to see it.  It is very comprehensive.  We are saying that a 
borrower or consumer should be given written notice of the amount of commission, award and any other 
consideration that is paid to the mortgage broker, so that the consumer knows whether the mortgage broker may 
in any way be influenced when providing advice.  The proposed provision is very concise.  I think it will be 
tremendous if we can work together and insert this provision now.  If we cannot, but the minister is able to give a 
commitment that he will look at doing something in the upper House, I would be pleased to hear that. 

Mr J.C. KOBELKE:  I thank the Deputy Leader of the Opposition for his strong support for disclosure.  It is 
clearly something that is envisaged in the Bill before the House.  I accept that the member sees the need to go 
further, but I think that perhaps he has overlooked the provisions already in the Bill.  The proposal he is putting 
forward would not necessarily deliver and would be quite restrictive.  I will try to explain the problems with that 
approach and why the provisions already in the Bill will ensure disclosure requirements. 

Section 43 currently provides that before a broker can receive payment for his or her services, he must have a 
written appointment to act as a broker, signed by a person who will be responsible for payment of his fee.  The 
effect of the amendment proposed by the Opposition would be that before the broker arranged, negotiated or 
managed a loan on behalf of a person, the broker must have provided the person with a written notice setting out 
the amount of commission payable by the person or, if the exact amount was not known, the method of its 
calculation and an estimate of the amount of commission payable, when and how the commission was payable 
and whether any benefit of reward would be received by the broker from any person other than that person. 

I will make the following comments on the Opposition’s amendments to section 44.  The proposed disclosure 
requirements are modelled on requirements contained in section 47 of the Consumer Credit Administration 
Amendment (Finance Brokers) Act 2003, a statute of the State of New South Wales.  I will refer to it as the New 
South Wales Act.  The New South Wales Act applies only to brokers arranging or negotiating credit that is 
regulated by the Uniform Consumer Credit Code; that is, it applies only to consumer credit, in contrast to the 
Western Australian Act, which applies to brokers arranging all loans of money and not just consumer credit.  
The Western Australian Act applies to persons arranging or negotiating business loans and investment loans as 
well as consumer credit loans.   

The problem we have, if the Opposition thinks that that model would work, is that it is one size fits all, whereas 
we are saying that the disclosure requirements will be covered in the code of conduct and, therefore, they can be 
updated as required and varied for different segments of the market.  As the Western Australian Act applies to 
the broking of a far wider range of loans than the New South Wales Act covers, it is not considered appropriate 
to have a single disclosure requirement regardless of the type of loan or who is responsible for payment of the 
commission.  Different disclosure requirements are needed for different kinds of loans.  Unlike in New South 
Wales, provisions exist in the Western Australian Act for a code of conduct to regulate the conduct of brokers.  
This allows for differential disclosure requirements to be imposed on brokers; they can take into account the kind 
of loan being negotiated and whether the loan is regulated under other legislation, such as the Uniform 
Consumer Credit Code, and whether the lender or borrower is responsible for paying the broker’s commission.   

The current code of conduct already contains extensive disclosure requirements for brokers.  Some of these 
requirements do not apply to brokers arranging consumer credit loans, as credit providers are already required 
under the Uniform Consumer Credit Code to disclose in loan documentation the amount of any commissions 
payable to third parties, including the broker.  The Finance Brokers Supervisory Board, which we commonly call 
the board, is currently reviewing the code.  As part of the review the board is examining whether existing 
disclosure requirements are adequate, particularly for consumer credit arranged or negotiated by a broker.  The 
Opposition’s proposed additional disclosure requirements will provide little, if any, additional information for 
consumers who are borrowers, because disclosure is to be made to the person on whose behalf the broker is 
arranging, negotiating or managing the loan.  This will be the person signing the written appointment to act as a 
broker, who is to be responsible for the payment of the broker’s remuneration.  In the overwhelming majority of 
cases this person is the lender or credit provider and not the borrower.  The way in which the amendment is 
drafted creates a problem in that it does not protect the person who is borrowing the money.  The one size fits all 
approach adopted by the New South Wales Act might be appropriate in that State, where the legislation applies 
only to broking and consumer credit.  It is not appropriate in Western Australia, where the Act applies to the 
negotiation or arrangement of a wide range of different loans, not only consumer credit.  The Finance Brokers 
Association of Australia Pty Ltd has advised that the industry has significant concerns about the workability of 
the New South Wales Act.  The association is trying to have requirements amended before they commence on 1 
August this year. 

Mr D.F. BARRON-SULLIVAN:  Let us address this matter objectively.  First of all, our proposed amendment is 
not limited to consumer credit loans.  There is nothing in our provision that limits the disclosure arrangement to 
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consumer credit loans.  In any event, that goes back to the point I made earlier that the legislation is limited in its 
scope.  I was saying that we must broaden the definitions and enable the legislation to cover different financial 
products.  The minister is refusing to do that, yet he is saying that this clause is limited only to consumer credit 
loans.  Let us make some serious changes to other parts of this legislation to make sure this definition can apply 
to every sort of financial transaction or product that should be encompassed by the legislation.  The legal advice 
we have, and the advice from the industry, is that this provision will do the trick and will provide extensive 
disclosure provisions.  The minister said an interesting thing about our proposed paragraph (c), which relates to 
the fact that prior to the finance broker arranging a loan for or on behalf of a person, the finance broker must give 
to that person written notice clearly setting out the commission and so on.  He said that the person the broker is 
doing that for is, in fact, the lending institution.   

Mr J.C. Kobelke:  In many cases. 

Mr D.F. BARRON-SULLIVAN:  Come in spinner!  That is exactly what I said in the definition stage: we need 
to define who the client is, what the commission is and so on.  

Mr J.C. Kobelke:  Only if you pursue your model.  Our model does not get caught by that problem. 

Mr D.F. BARRON-SULLIVAN:  I understand that the minister is saying that at best there is some ambiguity, 
because we do not know for whom the mortgage broker is actually working. 

Mr J.C. Kobelke:  No, I am saying that your model is not as effective as our model. 

Mr D.F. BARRON-SULLIVAN:  If the minister went to a mortgage broker to borrow some money to buy a 
house, for whom would the mortgage broker be working - the minister or the financial institutions? 

Mr J.C. Kobelke:  We are thankful for your support for what we are trying to do on disclosure.  We are simply 
saying that your model is less effective than the model in the Bill.   

Mr D.F. BARRON-SULLIVAN:  But the minister is the Minister for Consumer and Employment Protection.  It 
is important to get on the record for whom the mortgage broker is working in the case of a broker who is going 
to financial institutions to get a loan for a family who want to build a house.  For whom is the broker working - is 
it the family who want the loan or the institution that is providing the money?  Let us settle this in this 
Parliament once and for all. 

Mr J.C. Kobelke:  That is because you obviously have not read the Bill.  We have sought, by taking a totally 
different approach - 

Mr D.F. BARRON-SULLIVAN:  I want to know.  Educate me, minister.  All I want to know is for whom the 
broker is working: the financial institution or the family borrowing the money. 

Mr J.C. Kobelke:  You are asking the wrong question.   

Mr D.F. BARRON-SULLIVAN:  No.  

Mr J.C. Kobelke:  We are seeking to provide consumer protection in a more holistic way.  We have sought to 
catch all the various players to provide consumer protection. 

Mr D.F. BARRON-SULLIVAN:  A moment ago the minister indicated that the wording of our amendment was 
wrong, and he virtually said that mortgage brokers worked for financial institutions.   

Mr J.C. Kobelke:  No.  I am saying that the way in which your amendment is drafted would, in many cases, 
catch the financial institution, not the borrower. 

Mr D.F. BARRON-SULLIVAN:  The only way it would do that is if it is interpreted that a mortgage broker 
works for the financial institution.  I will repeat the question, as it is crucial to the Bill.  If I am wrong and if the 
minister tells me, with the advice he has right now, that mortgage brokers actually work for financial institutions 
and not for consumers, I will withdraw my amendment and agree that it needs to be reworded.   

Mr J.C. Kobelke:  No, I am not saying that in a general sense, but your drafting is based on the parties who sign 
the agreement.  The agreement in many cases can be between the finance broker and the lending institution.  
Therefore, the provisions in your amendment catch that relationship and do not in all cases catch the relationship 
between the borrower and the finance broker. 

Mr D.F. BARRON-SULLIVAN:  Let us come back to this issue, as I am happy to tidy this up if I need to.   

The DEPUTY SPEAKER:  Before the member for Mitchell goes further and his time runs out, if he intends to 
speak further to this amendment he might want to move it, as it has not yet been moved. 
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Mr D.F. BARRON-SULLIVAN:  I will do that at the end of this debate if I need to.  I may not move it if the 
minister can answer the question.  It is very important that we get on the record from the minister who the 
mortgage brokers work for.  Do they work for the lending institutions or do they work for the borrowers? 

Mr J.C. KOBELKE:  I go back to the definition in section 43 of the Finance Brokers Control Act, which states - 

(1) A finance broker is not entitled to receive any commission, reward, or other valuable 
consideration in respect of his services in that capacity unless - 

 (a) he is licensed . . . when he renders the services; 

 (b) his appointment to act in that capacity is in writing signed before the receipt of the 
commission, reward, or other valuable consideration . . . by the person to be charged 
therewith or some person lawfully authorized to sign the appointment on his behalf. 

Therefore, in many cases, if it is a mortgage originator, the arrangement would be between the mortgage 
originator, not the borrower, and the lending institution. 

Mr D.F. Barron-Sullivan:  Are you saying that the mortgage originator in that case works for the lending 
institution? 

Mr J.C. KOBELKE:  Yes. 

Mr D.F. BARRON-SULLIVAN:  If that is the case, I will tell the minister right now that this legislation is 
useless.  If the minister has just admitted that mortgage brokers work for financial institutions, quite frankly, we 
need to have a serious look at providing for an extensive education campaign and an extensive disclosure 
arrangement.  I can tell the minister that when people consult a mortgage broker to borrow money for a house, 
which is the biggest single financial decision and commitment of their lives, they actually believe that the 
mortgage broker is working for them.  The minister has just said that mortgage brokers work for the financial 
institutions; we must make sure that consumers know that. 

Mr J.C. Kobelke:  That is why that disclosure is in the Bill. 

Mr D.F. BARRON-SULLIVAN:  We need to go one step further and have extensive disclosure provisions. 

Mr J.C. Kobelke:  Which we will have. 

Mr D.F. BARRON-SULLIVAN:  I will not move the amendment on the basis of the advice just given by the 
minister.  However, I ask the minister whether he will spell out quite clearly what the provisions in relation to 
disclosure will be, before the legislation goes to the upper House.  For example, the minister talked about a 
review being carried out at the commonwealth level.  I am not interested in reviews and so on; I am interested in 
the action that will occur now.  If the minister intends to put a provision in a code of conduct, I want to know 
what it will say and how it will work.  Will the minister give us that detail now? 

Mr J.C. KOBELKE:  We do not have a draft code, but the code will clearly consider those matters.  The whole 
intent of the Bill is to provide consumer protection.  The code can require that disclosure of all commissions be 
made to the borrower; clearly, that can be part of the code.  We had a big argument under the previous 
Government when there appeared to be an excuse for not taking action under the Act against the lender because 
the lender was not regarded as a party to the arrangement.  We have gone through this legislation very carefully, 
and we have very good legal advice that this structure is the best way to capture all those various arrangements.  
We are also aware that the mortgage broking industry is a very dynamic market and players who wish to do 
business in a different way will come into the game.  There may be times when we might be concerned about 
that and, therefore, we wish to put in place regulations to prevent them doing business in a different way.  In 
other cases we must be able to move with a productive and innovative market and be able to change the code that 
requires the disclosure to meet the needs of the particular arrangements that become current at a given time.  We 
thank the Opposition for its support for disclosure, as it is an absolutely important and key element of what we 
seek to achieve.  However, we believe it is much better achieved through the code, which will be enforceable 
and with which people will have to comply, but it will be a code that can be adjusted to meet different needs.  It 
is possible that different sections of the code will apply in different ways to different segments of the market; 
whereas this one size fits all provision would be too limiting and not adaptable to the different needs of different 
segments of the market and the changing marketplace. 

Mr D.F. Barron-Sullivan:  When will the code be ready? 

Mr J.C. KOBELKE:  Clearly, we must have the code after the legislation goes through the Parliament and before 
it is enacted.  The code will be established after consultation with industry.  We have not yet started specific 
negotiations with the industry, but following those negotiations the code will be established by regulation and, 
therefore, will be reviewed by the Parliament. 
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Mr D.F. BARRON-SULLIVAN:  When we are dealing with this legislation and when one other State at least 
has provided for disclosure provisions, I still cannot comprehend why we cannot attend to this matter now.  
Often, when we are dealing with legislation in this Parliament, we are told, “Trust us, there will be regulations or 
a code later on.”  However, we cannot gauge the impact of legislation and the benefits that will accrue from its 
passage through the Parliament until we know the full scope of any regulations or code that will accompany it or 
be issued under the auspices of this legislation.  I must take the minister at face value and trust him implicitly 
that he will do this.  I am not so naive.  I have seen what this Government has done to those people who lost 
money through pooled mortgages.  It does not exactly instil me with confidence, as we heard from the members 
for Nedlands and Dawesville earlier in relation to one individual.  On the one hand, the minister is prepared to 
acknowledge that the industry changes and that the needs of the industry will change, but, on the other hand, 
earlier when I suggested that we amend this legislation to take into account the changing nature of the industry, 
the minister was not prepared to do so.  During debate on clause 37 I will point out exactly why we need to make 
provision for such change.  I will not move my amendment because the minister has officially advised me that 
mortgage brokers work for the lending institutions.  My understanding was that they work for consumers.  
Consequently, the wording of my amendment may be incorrect.  It would be very beneficial if at least a draft 
code could be presented to the Parliament, certainly by the time this Bill is sent to the upper House. 

Mr J.C. Kobelke:  There is an existing code.  I do not believe it is adequate for what we want in the future.   

Mr D.F. BARRON-SULLIVAN:  Of course it is not. 

Mr J.C. Kobelke:  I am happy to provide you with a copy of the existing code.   

Mr D.F. BARRON-SULLIVAN:  No; I have seen it.  I have no interest - 

Mr J.C. Kobelke:  The point I was about to make is that if you want to make submissions about where you think 
it needs to be strengthened, I will ensure that it is put into the process as we develop the new code.   

Mr D.F. BARRON-SULLIVAN:  Okay; here is my submission.  The minister need only turn around the words 
in paragraph (c) that he is saying make this provision ineffective and he would have a pretty good submission. 

Mr J.C. Kobelke:  I give you the undertaking to refer to the board the amendment that you are not moving for its 
consideration when it updates the code.  

Mr D.F. BARRON-SULLIVAN:  Will it consult the industry, particularly the two industry organisations, when -  

Mr J.C. Kobelke:  When we get to that stage, yes.   

Mr D.F. BARRON-SULLIVAN:  I thank the minister. 

Clause put and passed. 

Clause 37:  Section 44 amended -  

Mr J.C. KOBELKE:  I move -  

Page 35, after line 11 - To insert the following - 

(2) Section 44(4) is amended after “shall be held in” by deleting “the”. 

The amendment corrects a typographical error in section 44(4) of the Act.  It is not a typo in the Bill.  As we 
prepared the Bill, we found a typo in the principal Act, and this amendment fixes it.   

Amendment put and passed. 

Mr D.F. BARRON-SULLIVAN:  I will not move the amendment standing in my name on the notice paper for 
the same reason that I did not move the amendment to clause 36.  The intent of the two were linked.  I point out 
that this clause deals with section 44 of the principal Act.  Despite the minister’s claim in his second reading 
speech that the Bill will remedy the defects that arise from managing loans, section 44 does not in any way deal 
with fees that might be payable for managing loans.  Section 44 does not provide for a fee that is payable for 
managing a loan to be regulated.  Again, this is the issue I keep coming back to.  The Act needs more flexibility 
built into it to encompass what is happening in the industry.  Hopefully, we will never see another tragic 
situation as we did with pooled mortgages.  We all know that pooled mortgages are almost nonexistent, 
particularly in comparison with the amount of broad mortgage broking activity that is going on in the sector.  
However, products will come on the market and there will be some unscrupulous operators.  We need legislation 
that is flexible to deal with them.  I understand what the minister is saying about the code of conduct.  I just hope 
that at a later stage we do not find that the code is limited in its jurisdiction because we did not expand the 
capacity of the legislation.  I do not expect a response from the minister.  However, under section 44(1) of the 
Act, provision could be made for the regulation of fees payable for managing loans.  None of the other 
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provisions in the Bill regarding enforcement and recovery refers to managing loans, so the minister would need 
to go through the legislation and make some significant changes.  Again, I am just making the point that the 
legislation in itself does not cover one particular activity that is already prevalent.  However, it is not my 
intention to move the amendment.   

Mr J.C. KOBELKE:  I thank the member for his contribution and for not persisting with something that 
obviously we will not take up given the earlier vote.  The second point the member made was that the regulation 
of finance brokers does not cover the managing of a loan.  That is what I am seeking to do with the very next 
amendment and with consequential amendments that cover the field, as far as we see it is necessary.  Therefore, I 
move -  

Page 35, after line 11 - To insert the following - 

(2) Section 44(1) is amended after “negotiated” by inserting - 

“    , managed    ”. 

(3) Section 44(5) is amended after “negotiating” by inserting - 

“    , managing    ”. 

Clearly, we want finance brokers who manage loans to be controlled.  We do not want an artifice whereby they 
can say that the funds are quite low and meet the limits for disclosure because they are charging a lot more for 
managing the loan and therefore they structure it in a certain way.  We clearly want fees relating to the managing 
of a loan to be regulated.  This issue arose from a Supreme Court decision that indicated that the current 
arrangements under the Finance Brokers Control Act did not cover the management of a loan by a finance 
broker.  Of course, if maximum fees were set, finance brokers could restructure where the fees would reside, so 
that instead of the fees being part of establishing the loan, they could say that the fee was for managing the loan.  
It might be artificial, but it would be a way of getting around the setting of maximum fees.  These amendments 
will ensure that any fees or matters relating to the management of a loan also are captured.   
Mr D.F. Barron-Sullivan:  Here I am saying that we need to amend the legislation, and it appears that the 
minister has acknowledged that in the meantime.   
Mr J.C. KOBELKE:  I thank the member for his support for what we are doing!   
Mr D.F. Barron-Sullivan:  I would like to claim credit for suggesting it, but I won’t!   
Amendment put and passed. 
Clause, as amended, put and passed. 
Clauses 38 to 48 put and passed.   
Clause 49:  Section 64 amended - 
Mr D.F. BARRON-SULLIVAN:  There is an amendment of the member for Churchlands on the notice paper to 
delete line 8 on page 40, which refers to a penalty of $10 000, and substitute a penalty of $100 000.  The minister 
might want to provide some advice on this matter.  This clause relates to penalties in relation to division 2 of the 
Act, which deals with a lot of the auditing requirements and so forth, if I remember rightly.  I have no difficulty 
with very substantial penalties for any breaches in that area.  Consequently, I would be happy to support the 
amendment in principle.  I was hoping that the member would be here to explain her amendment and answer a 
few questions, because in discussion with industry and others, I have not picked up the need to take this penalty 
out to $100 000.  I do not have a problem with strengthening it.  The only concern that might be raised is 
whether this could, in some way, result in someone receiving a substantial $100 000 penalty for something that 
might amount to a relatively minor bookwork omission or something like that.  If it deals only with the more 
substantial aspects of the legislation, I do not think anybody would have any problem with having very stiff 
penalties.  On the other hand, if it could catch some people for less significant omissions, would there be scope 
to have a maximum penalty provision included?   
Mr J.C. KOBELKE:  The member for Churchlands discussed this matter with me and indicated that an 
engagement meant that she could not be here tonight.  It is worth our considering the amendment; however, the 
Government will not accept it.  As the Deputy Leader of the Opposition has already indicated, we would be 
concerned if someone who failed on a minor administrative matter was prosecuted and the maximum penalty for 
the offence was $100 000.  That is what it would be if the amendment suggested by the member for Churchlands 
were passed.  Section 64, under division 2 of part IV of the Act, makes the contravention of trust accounts an 
offence that is currently punishable by a maximum fine of $300.  This Bill amends the provision to increase the 
maximum fine to $10 000.  We are already increasing the penalty by a factor of 30.  The member for 
Churchlands’ amendment seeks to replace the existing maximum penalty with a fine of $100 000.   
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I will make some comments on the amendment suggested by the member for Churchlands.  As many of the trust 
account provisions in division 2 of part IV are of a minor nature, such as requirements to issue a receipt for 
money received, a generic maximum penalty of $100 000 would not be appropriate.  Breaches of trust accounts 
involving misappropriation or misuse of trust moneys are also indictable offences under the Criminal Code, 
which are punishable by imprisonment.  As a matter of course, the board refers all such breaches to the police for 
investigation.  If an issue arose of the misuse or misappropriation of money, it is likely that criminal charges 
would be laid, which would impose a much more severe sanction than simply a fine which, following our 
amendment, would be a fine of up to $10 000.  Brokers who contravene a trust account are also liable to 
disciplinary action by the board under section 83 of the Act, including the cancellation or suspension of a 
licence.  Although the intent of the member for Churchlands was to make sure that if people abused the use of 
trust accounts, serious penalties applied, the suggestion of a $100 000 penalty is excessive and unnecessary when 
the issues we are dealing with in this area relate to administrative matters.  Some of those matters would be at the 
lower end; therefore, a maximum fine of $10 000 for failure to keep bookwork is appropriate.   
Mr D.F. BARRON-SULLIVAN:  I note that there are other provisions in this division.  It is an offence for an 
auditor to divulge information relating to his dealings with trust accounts and things like that.  I accept at face 
value what the minister has said about the fact that other penalties pick up the very serious crimes that could be 
committed in this area.  The minister keeps referring to a maximum penalty of $10 000.  I read it just as a penalty 
of $10 000.   
Mr J.C. Kobelke:  The way that is interpreted is as a maximum.   
Mr D.F. BARRON-SULLIVAN:  Could a penalty be imposed of less than $10 000? 
Mr J.C. Kobelke:  A rough rule of thumb for the courts is that a first offence would be 10 per cent of that 
amount.  We are talking about roughly $1 000 for a proven charge in this area for a first offence.   
Mr D.F. BARRON-SULLIVAN:  If the penalty provision were $100 000, would that mean that the courts would 
automatically impose $10 000 penalties first up?  Would they not consider the gravity of the situation?   

Mr J.C. Kobelke:  No.  There is always a risk.  If the court put the worst possible complexion on it, a person 
could be up for a hefty fine for what might be a relatively minor matter.   

Mr D.F. BARRON-SULLIVAN:  On the basis of that advice, I would have liked to listen to the arguments of the 
member for Churchlands on her amendment, because I could have been persuaded to increase the penalty even 
further.   

Mr J.C. Kobelke:  The current maximum is $300 and we are increasing it to $10 000.   

Mr D.F. BARRON-SULLIVAN:  I have the Act before me.  I appreciate that taking the penalty to $10 000 is a 
symbolic and practical arrangement.  As I said, I would have liked to listen to the member’s arguments about 
why she was suggesting $100 000.  I put on the record that although I will not go into bat for her proposal at this 
stage, it might be something that she could talk to the Liberal and National Parties about and it might be 
something that we could look at when this Bill eventually gets to the upper House, if the arguments are strong 
enough to warrant it.  I put on the record that the member for Churchlands has not approached me on this matter 
or explained the logic behind it.  I expected that she would be here tonight to argue her case.  As the opposition 
spokesman on these matters, I am all ears.  If this issue needs to be further pursued in the upper House, I would 
be happy to consider that.   

Clause put and passed. 

Clauses 50 to 64 put and passed. 

Clause 65:  Section 82A inserted - 
Mr J.C. KOBELKE:  I move - 

Page 46, before line 1 - To insert the following - 

(2) A notice under subsection (1) is to set out a brief summary of the basis for the 
suspension and, for the purposes of administrative review, that summary is to be 
regarded as a written statement of the reasons for the decision. 

This amendment to clause 65 is necessary because an amendment to clause 14 made a decision of the 
commissioner under proposed section 82A a reviewable decision.  What we are doing here is providing that a 
notice of suspension required by proposed section 82A(1) is served on a licensee by the commissioner and must 
contain a brief summary of the basis of suspension.  The summary is taken to be reasons for a decision for the 
purposes of the proposed State Administrative Tribunal, which would allow the affected licensee to make an 
immediate application to SAT for review.  The alternative would be that the person against whom the decision 
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was made might need to seek a statement of the reasons for the decision.  He could be waiting a considerable 
time.  That could create major problems for a person’s business; he might not be able to practise his business.  
Therefore, getting the review done by SAT would be held up until he had that.  The amendment makes it clear 
that a summary is regarded as a written statement of the reasons for the decision.  The summary is issued with 
the determination.  Therefore, a person can immediately appeal if he believed the decision was unfair or 
impacted on him in an adverse way, and that the matter should be considered.   

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 66 and 67 put and passed. 

Clause 68:  Section 85 amended - 

Mr D.F. BARRON-SULLIVAN:  Clause 68 repeals section 85(1) of the principal Act, which provides for a list 
of the people who hold licences and business certificates, together with such of the particulars appearing in the 
registers as the registrar may think fit, to be published in the Government Gazette annually and so on.  That will 
go, and in its place will be a new provision under which a list of the names of all people holding licences, 
together with such of the particulars appearing in the register as the commissioner thinks fit, shall be published 
annually in a manner approved by the commissioner.  I have a couple of questions.  The first obvious one is: 
what will “in a manner approved by the Commissioner” mean?  It has been put to us that it should be mandatory 
that all convictions and recorded contraventions of the code of conduct or regulations should be included in the 
particulars published by the commissioner.  I really want to know what are such particulars appearing in the 
register as the commissioner thinks fit, what sorts of things will end up being published, and how will they be 
published. 

Mr J.C. KOBELKE:  I believe the two questions are linked.  That phraseology means that the commissioner can 
use what is seen to be most appropriate for the industry and for consumers.  It could be on the Internet, if that is 
judged to be appropriate; it could be in the Government Gazette.  There are a range of ways in which it may from 
time to time be judged most appropriate to publish those particulars.  Therefore, we are leaving that to the 
commissioner, or, as the provision indicates, for that to appear in the register as the commissioner thinks fit. 

Mr D.F. Barron-Sullivan:  What other details will be in there?  Will there be convictions and contraventions? 

Mr J.C. KOBELKE:  I would not think so.  This is simply a register of all persons holding licences on a date 
specified.  If there is a special form of licence or if there are conditions on the licence, that could be listed.  
However, in the way in which this is presented, it is not envisaged that there would be things that are negative to 
people who hold a licence. 

Mr D.F. Barron-Sullivan:  When someone has contravened the code of conduct, for example, or the regulations 
that come under this legislation, shouldn’t that be published for people to see?  If we are to make sure that we 
keep the industry clean, it has been suggested that that would be a good way to do it. 

Mr J.C. KOBELKE:  Under the current Act, the particulars on the register are the name of the licensee, the 
business name under which the licensee carries on business as a finance broker, and the address of the registered 
office of the licensee in the State.  If the licensee is a firm, the names of partners in the firm are on the register.  
If the licensee is a body corporate, the names of the directors of the body corporate are on the register.  It 
currently contains details of any conviction of a licensee for an offence against the Act, the licence number of a 
licence issued to the licensee, any special conditions to which the licensee is subject, the certificate number of 
the annual certificate held by the licensee, and so it goes on. 

Mr D.F. Barron-Sullivan:  It is encouraging to hear that.  In addition to convictions, does the minister think that 
there would be scope to record any contraventions of the code of conduct when it is eventually available?  Could 
that be put on there as well? 

Mr J.C. KOBELKE:  I am informed that decisions of the board in matters of a disciplinary nature are already 
recorded on the register on the Internet.  The member for Nedlands raised earlier the name of Mr Ross Fisher.  I 
believe that his name is on there, and it is recorded that he has been reprimanded for particular behaviour. 

Clause put and passed. 

Clause 69:  Section 86 repealed - 

Mr D.F. BARRON-SULLIVAN:  This is a simple clause in that it repeals section 86 of the principal Act.  
Section 86 is pretty important.  It deals with the production of an annual report and the presentation of that report 
to Parliament.  It provides that the chairman of the board shall, as soon as practicable after 1 July each year, 
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submit to the minister a report on the activities under the Act of the board for the previous fiscal year.  It then 
provides that the minister shall cause that report to be tabled in Parliament, and it provides for a time frame 
within which that must be accomplished.  I would like the minister’s comments on this, because it has been 
suggested to me that there should continue to be an annual report to Parliament, despite the functions of the 
board being taken over by the commissioner.  The commissioner is not subject to the directions of the minister.  
Therefore, I argue that there is a strong need for an annual report, as is provided for in a specific sense by the 
principal legislation, prior to this amendment.  In fact, I argue that the case for an annual report is quite 
overwhelming. 

Mr J.C. KOBELKE:  The reason for the repeal of section 86 is that it relates to the annual report of the board.  
The board will be abolished.  Therefore, clearly, there cannot be an annual report from a board that does not 
exist.  The commissioner will take over many of the duties.  The issue then becomes how that is reported in the 
annual report of the Department of Consumer and Employment Protection.  It clearly will be covered.  There is 
not the detail in the legislation to give the assurance the member would like about whether that reporting will be 
adequate.  We will have to monitor that matter.  When the Commissioner for Fair Trading takes on this extra 
responsibility, we will need to give some guidance on what should be reported.  I do not believe the 
commissioner currently has powers of this nature.  However, as he takes on this role - it may be that in some 
other areas these powers will also be given to the commissioner - there will be a need to see what is included in 
annual reports of the department.  I will be very happy to take up the discussion at a later stage about whether we 
need to add more specific details regarding what should be reported in the annual report of the Department of 
Consumer and Employment Protection. 

Mr D.F. BARRON-SULLIVAN:  Towards the end of the minister’s comments he indicated that he might be 
prepared to do something.  However, in an area as significant as this, I suggest to the minister that we really 
should have learnt some lessons from previous years.  Although the minister is shying away from any direct 
legislative provisions on disclosure, surely we can at least get a commitment from the minister tonight that he 
will provide for a specific and distinct annual report to be provided on the operation of this legislation.  I have 
made a point of stressing that this legislation does not deal with pooled mortgages.  However we must learn 
some serious lessons from what happened.  One of them is to ensure that we in no way whatsoever restrict the 
degree of accountability for the activities of this sector.  I am imploring the minister, when this gets to the upper 
House, to give an indication of precisely how the annual report that is envisaged from here on in will be 
formatted, and what sort of information will be in it.  I argue very strongly that it is not enough to include this 
under the department’s annual report.  I suggest that a separate report is needed for the operations of the Finance 
Brokers Control Act.   

Clause put and passed.   

Clauses 70 to 72 put and passed.   

Clause 73:  Sections 92A and 92B inserted - 

Mr D.F. BARRON-SULLIVAN:  This clause deals with infringement notices.  Some advice that was presented 
to me states -  

An infringement notice regime with respect to finance brokers licensed to handle public money is 
inappropriate.  An infringement notice regime is likely to lead to improper practices not being properly 
publicised in the public interest: there is no such thing as a minor contravention of trust account 
requirements - and any suggestion that there is shows very little has been learnt by this Government 
from the previous finance broking fiasco.   

This clause touches on the penalties.  It has been put to me that the infringement notices set out in the Bill 
downplay the situation.  The quote to which I have just referred is from an eminent lawyer with a lot of 
experience in finance broking matters.  I would like to hear the minister’s response to that comment.   

Mr J.C. KOBELKE:  The infringement notices will be used only to prescribe contraventions of a quite minor 
nature.  That is, if the business failed to display its certificate on the wall of the office, an infringement and fine 
could be imposed.  If a business moved address and had failed to notify the board a couple of months later, that 
could possibly be described as a minor contravention and an infringement notice could be issued.  The penalties 
would have to be prescribed and the regulations will clearly establish those.   

In areas such as finance broking, the public is quite rightly concerned about people in the industry who go off the 
rails.  It goes in cycles.  Every few years people in this area behave totally improperly, which has very dire 
consequences for a group of people.  We want to prevent that.  It also means that when running these businesses, 
we recognise that from time to time minor contraventions will occur and that infringement notices are an 
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appropriate way to bring people into line without threatening to suspend their licence because they had failed to 
meet some of these requirements.  These requirements are important and are there for a very good reason; they 
are part of the accountability process.  However, if a registered finance broker slips up by not displaying his 
business certificate on the wall, a penalty commensurate with that contravention must be imposed.  A penalty 
must apply because it is part of the accountability process.  An infringement notice is a way in which an 
appropriate penalty to the misdemeanour can be applied.   

Mr D.F. BARRON-SULLIVAN:  I thank the minister for those comments.  I refer to new proposed section 92B, 
“Public warnings”.  I do not expect anything constructive to come from this discussion but I will make the point 
I have made about other legislation.  This legislation will give the commissioner very extensive powers.  This 
provision will enable the commissioner to issue warnings about the activities of business people and so on.  
Proposed subsection (2) states -  

The Commissioner cannot publish a statement or warning under this section unless the Commissioner is 
of the opinion that it is in the public interest to do so.   

Proposed subsection (3) states - 

No liability is incurred by a person for publishing -  

(a) a notice under this section; or 

(b) a fair report or summary of a notice.   

The commissioner can quite frankly issue a very strong warning.  He can almost badmouth a mortgage broker.  
However, as long as the commissioner is of the opinion that it is in the public interest to do so, there is no 
comeback for the mortgage broker.  I have every confidence in the commissioner.  However, the harsh reality is 
that mistakes can be made.  Unless there is proper accountability for a public officer who is being given these 
types of powers, the Government must think twice before giving those powers.  For example, perhaps we must 
ensure that in the report to Parliament there is provision for a list of all such warnings that are issued, or, that any 
time this legislative provision is used, an account should be made to Parliament about why it was used and what 
were the circumstances and the justifications for its use.  Ultimately, I believe the commissioner should be made 
more accountable before extending such widespread protection for his actions.   

Mr J.C. KOBELKE:  The Commissioner for Fair Trading already has these powers under the Fair Trading Act.  
We are making it explicit that they apply also to the regulation of finance brokers.  The need for them is clear.  In 
this area it can sometimes be difficult to gather all the information to take action to either prosecute or suspend a 
person.  A prosecution could take a long time before it is finalised.  Often prosecutions are not successful even 
though there is considerable evidence that the person had behaved unacceptably.  The wording in proposed 
subparagraphs (a) and (b) relates to the unsatisfactory manner or unfair business practices.  It gives the 
commissioner the power to generally advise the public or particular sections of the community about concerns he 
has and to issue an alert.  It is then a considerable further step to name a particular service provider who may be 
involved in these practices and who needs to be drawn to the public’s attention.  It is a very powerful provision 
and it needs to be used sparingly.  Nonetheless, there are occasions in which the commissioner should quite 
rightly have these powers to protect the community and certain sections of the community.  They should be used 
very appropriately and sparingly.  In that way, we can prevent members of the public being taken for a ride or 
from having their money misused or stolen through the actions of people who do not want to play by the rules 
and who do not have the propriety that is expected of finance brokers.   

Clause put and passed.   

Clauses 74 and 75 put and passed.   

Clause 76:  Section 95 amended - 
Mr D.F. BARRON-SULLIVAN:  This clause deals with section 95 of the principal Act, which provides for the 
issue of regulations in accordance with this legislation.  I will run something past the minister because I think it 
has a fair amount of merit to it.  Conscientious industry organisations that have a very high membership 
generally work pretty well.  There are a number of examples of that in the business community.  I have raised 
issues regarding the motor industry.  I do not think that anyone would doubt that the Motor Trade Association of 
Western Australia represents businesses in that industry extremely well and has been very helpful to government 
in a number of respects to clean up the industry and so on.  That principle holds true for the mortgage broking 
industry, which has two associations: the Mortgage Industry Association of Australia and the Finance Brokers 
Association of Australia Ltd.  A very prominent mortgage and finance broker suggests -  

It should be a requirement that all participants are either a member of the Mortgage Industry 
Association of Australia (MIAA) or the Finance Brokers Association of Australia, by which means in 
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the case of the former, they would then be subject to the Association’s Code of Practice and 
Ombudsman Scheme.  

It is interesting to see that the MIA has its own code of conduct.  Obviously, the one we are talking about will 
override it.  I wonder whether consideration has been given to provide in the regulations that mortgage brokers 
covered by this Act should be members of a professional organisation such as the two mentioned there.  I have 
found the advice that both those organisations have provided to be excellent.  They are very keen to ensure that 
members are kept up to speed with legislative changes and improved practices in the industry.  I am interested in 
the minister’s feedback on the suggestion.  

Mr J.C. KOBELKE:  Once again, I acknowledge that I share with the Deputy Leader of the Opposition 
something that I think is very important; namely, recognition of the excellent work done by the two industry 
bodies.  They have been a great source of information and advice to me as we have developed this legislation.  I 
want to put on record my thanks, particularly to the executive and members of the executive who engaged with 
us in helping to improve this legislation.  Such industry bodies are incredibly important in maintaining a modern, 
professional industry.  The people who take that leadership role should be thanked and congratulated for what 
they put back into their industry; it is crucial to the maintenance of high standards.  I have given an undertaking 
that we will establish an industry reference group to be a sounding board, to give guidance on how these things 
are implemented and to monitor finance brokers regulations.  It is based on the Australian Securities and 
Investments Commission’s model rather than including a recognised body in the legislation.  The other point 
raised by the Deputy Leader of the Opposition was whether we should mandate that people holding such a 
licence should belong to such professional bodies.  I encourage people who are licensed finance brokers to 
belong to them.  However, we will open up other issues if we mandate that people must be members of such an 
industry body.  It could also be seen as a restriction on trade if they are forced to belong to one body or another.  
I encourage them to belong to those professional bodies for their own benefit and for the advancement of 
professional standards in the industry.  

Clause put and passed.  

Clauses 77 to 79 put and passed.  

Schedule 1:  Transitional and savings -  
Leave granted for the following amendments to be moved together. 

Mr J.C. KOBELKE:  I move -  

Page 58, line 13 - To insert after “Act” the following - 

, and for the licence to be subject to any conditions imposed on that business certificate 

Page 58, lines 17 and 18 - To delete “under section 5(2) of the Finance Brokers Control Act 1975 for a 
period of 90 days” and substitute the following - 

for a period of up to 12 months 

At present, a finance broker must be licensed and have a business certificate.  The first of these two amendments 
will provide that any conditions attached to a business certificate immediately before commencement day will 
attach to any licence continuing after that date.  We will do away with the need to have a business certificate but 
we are saying here that the conditions attached to the business certificate carry over into the new licence.  The 
amendment is necessary because the Bill removes the requirement to hold a business certificate in conjunction 
with a licence.  The amendment will ensure that the licensees whose business certificate is subject to conditions - 
for example, a requirement to hold professional indemnity insurance - will remain subject to those conditions 
after the commencement date.  

The second amendment is to provide that an exemption granted under section 5(2) of the Act and enforced 
immediately before the commencement day continues in force for a maximum period of 12 months from the 
commencement day or until the person obtains a finance brokers licence, whichever occurs sooner.  The 
amendment is necessary as a result of the amendment of clause 5 of the Bill.  I touched on that when we dealt 
with clause 5.  Both amendments deal with provisional matters that take care of people who are currently finance 
brokers under the provisions that attach to them under the current Act.  The amendments make sure that the 
finance brokers can continue business with the implementation of these changes.  

Amendments put and passed. 
Leave granted for the following amendments to be moved together.  

Mr J.C. KOBELKE:  I move - 
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Page 58, after line 19 - To insert the following - 

(3) A person who is taken to be exempted under subclause (2) is no longer to be taken to 
be exempted if the person becomes licensed under the Finance Brokers Control Act 
1975. 

Page 58, lines 29 and 30 - To delete the lines and substitute the following - 

a period equal to 3 years from the day of its issue. 

Page 59, after line 4 - To insert the following - 

10. Licence condition revoked on commencement day 
If a licence issued under the Finance Brokers Act has a condition to the effect that a 
licence does not confer the right for a licensee to carry on business as a finance broker 
unless he or she also holds a business certificate in respect of that licence, that 
condition is revoked on the commencement day. 

These amendments are to clause 9 of schedule 1.  They will ensure that any licence granted within three years of 
the commencement day, in respect of which no business certificate is held, shall remain in force after the 
commencement day for a period of three years from the date of its issue.  This amendment is required because 
the Act currently provides that a licence is continuous unless surrendered or cancelled.  Under other amendments 
to be made to the Act, a licence will remain in force for a prescribed period.  Schedule 1 is to be amended by the 
insertion of an additional transitional provision - the new clause 10.  The practice of the board has been to 
automatically endorse every licence issued with the condition that the licence does not confer a right to carry on 
business as a finance broker unless the licensee holds a current business certificate for that licence.  Licences in 
force immediately before the commencement date are saved under the transitional provisions in schedule 1, 
clauses 8 and 9.  However, it would have been impossible for licensees to comply with this condition, because 
business certificates would no longer exist after the commencement day.  As there will no longer be a 
requirement to hold a business certificate in conjunction with a licence, proposed new clause 10 provides that, on 
the commencement day, this condition attaching to a licence is revoked.  

Amendments put and passed. 

Schedule, as amended, put and passed.  

Schedule 2 put and passed. 

Title put and passed. 
House adjourned at 9.38 pm 

__________ 
 


